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International Investment and Development
UCHE EWELUKWA OFODILE, HIsHAM A. KASsIM, TERRY A. SELZER, SARITA
SCHRODER,
RONALD

I.

A.

KIiMiio

METrALA, ERiKA DOUGLAS, MARK KATZ, ANTONIA TzINOvA,

OLEYNIK, ALEXIA ROSENTHAL, AND RicHARD A. ANDREws*

Introduction
In 2011, many countries adopted investment-related measures and concluded interna-

tional investment agreements (HAs). According to the UN Conference on Trade and Development (UNCTAD), from January to April 2011, "at least 32 economies adopted 41
policy measures in connection with foreign investments," with Asia accounting for seventeen of those measures.' From April 16 to September 16, 2011, "30 countries adopted 40
national policy measures in connection with investments." 2 Altogether, as of September
16, 2011, a total of eighty-one investment-related policy measures had been adopted, and
fifty-five international investment agreements had been concluded.

* Professor Uche Ewelukwa Ofodile, University of Arkansas School of Law-Fayetteville, and Hisham A.
Kassim is the Director of the New Levant Institute in Amman, Jordan, served as committee editors. TerryA.
Seizer, Head of Cross-Border Transactions, Stampe, Haume & Hasselriis, Copenhagen, Denmark, wrote the
section on Denmark. Uche Ewelukwa Ofodile wrote the sections on investment agreements and
developments in South Africa, India and Turkey. Sarita Schr6der and Kimmo Mettlil are with Krogerus
Attorneys Ltd., Helsind, Finland and contributed the section on Finland. Erika Douglas and Mark Katz,
associates in the law firm of Davies Ward Phillips & Vineberg LLP, Toronto, prepared the section on
Canada. Antonia Tzinova and Ronald A. Oleynik are with Holland & Knight LLP and contributed the
section discussing the Committee on Foreign Investment in the United States. Alexia Rosenthal is with
Tanoira Cassagne Abogados in Argentina and drafted the section on Argentina. Richard A. Andrews, a J.D.
Candidate at William S. Boyd School of Law-University of Nevada, Las Vagas, drafted the section on
European international investment policy. Any views expressed are those of the authors in their personal
capacities and do not represent the views of their organizations. For developments in 2009, see Diego
Parravicini et al., InternationalInvestment and Development, 44 INTr'L LAW. 283 (2010).
1. U.N. Conference on Trade & Dev. [UNCTAD] Secretariat, Investment Policy MonitorNo. 5, 1, (May 5,
2011), available at http://www.unctad.org/en/docs/webdiaeia20ll5_en.pdf [hereinafter IPM No. 5].
2. UNCTAD Secretariat, Investment Policy Monitor No. 6, 1, (Oct. 11, 2011), 1, available at http://www.
unctad.org/en/docs/webdiaeia20l ldl2_en.pdf [hereinafter IPM No. 6].
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IH. International Investment Agreements
According to UNCTAD, from January to April 2011, forty-two countries concluded
thirty-one flAs,3 and from April 16 to September 16, 2011, thirty-five economies concluded twenty-four new HAs. 4 Altogether, for the first nine months of the year, seventyseven countries concluded fifty-five new HAs, and the HAs were a mix of bilateral invest5
ment treaties (BITs), double-taxation treaties (DT-s), and "other HAs." Of the fifty-five
BITs,
thirty-three were
were
fifteen
16,
2011,
of
September
HAs concluded at the end
DTTs, and seven were "other IIAs." 6 Only three HAs are discussed in this section.
A.

AUSTRALIA-NEW ZEALAND INVESTMENT PROTOCOL

On February 2, 2011, Australia and New Zealand signed the Protocol on Investment to7
the Australia-New Zealand Closer Economic Relations Trade Agreement (Protocol).
The Protocol "is the first time New Zealand has extended preferential treatment to investors of another country."8 Most of the standard issues typically addressed in an investment agreement, including National Treatment (Article 5), Most-Favored Nation (Article
6), Performance Requirements (Article 7), Expropriation (Article 9), and Minimum Standard of Treatment (Article 12) are covered. The Protocol also contains a general-exception clause (Article 19), a security-exception clause (Article 20), and a taxation-exception
provision (Article 21). The Protocol sets new screening thresholds for New Zealanders
investing in business assets in Australia and for Australians investing in "significant business assets" in New Zealand. 9 The Protocol will go into force after the parties have both
completed processes to establish the changes in domestic legislation or regulation.
B.

10

UNTIED STATES-RwANDA BILATERAL INVESTMENT TREATY

•

On September 26, 2011, the U.S. Senate unanimously approved the United
States-Rwanda Bilateral Investment Treaty (BIT),1 the first BIT that the United States
3. IPM No. 5, supra note 1, at 2.
4. IPM No. 6, supra note 2, at 1.
5. Other HAs are agreements that are neither BITs nor DTTs and include international trade agreements
that address cross-border investment. U.N. CONFERENCE ON TRADE & DEv. SECRETARIAT, WORLD INVESTMENT REPORT 2011: NON-EQUITY MODES OF INTERNATIONAL PRODUCTION AND DEVELOPMENT,
at 120, Sales No. E.11.II.D.2 (2011).
6. IPM No. 5, supra note 1, at 2; IPM No. 6, supra note 2, at 1.
7. Protocol on Investment to the Australia-New Zealand Closer Economic Relations Trade Agreement,
Austl.-N.Z., art. 29, Feb. 2, 2011, available at http://www.dfat.gov.au/fta/anzcerta/downloads/Protocol-oninvestment-to-the-ANZCERTA.pdf [hereinafter Protocol].
8. N.Z. MINISTRY OF FOREIGN AFF. & TRADE, NEW ZEALAND-AUSTRALIA CLOSER ECONOMIC RELA-

TIONS INVESTMENT PROTOCOL 2, http://mfat.govt.nz/downloads/trade-agreement/australia/Australia-NZCER-Factsheet.pdf (last visited Feb. 3, 2011).
9. See Press Release, Bill English, Govt Welcomes Investment Agreement (Feb. 16, 2011), http://www.
beehive.govt.nz/release/govt-welcomes-investment-agreement.
10. See Treaty Between the Government of the United States of America and the Government of the
Republic of Rwanda Concerning the Encouragement and Reciprocal Protection of Investment,
U.S.-Rwanda, Feb. 19, 2008, available at http://ww~v.ustr.gov/trade-agreements/bilateral-investmenttreaties/bit-documents [hereinafter U.S.-Rwanda Treaty].
11. Press Release, Office of the Spokesperson, U.S. Dep't of State, United States Senate Approves U.S. Rwanda Investment Treaty (Sept. 27, 2011), http://www.state.gov/r/pa/prs/ps/2011/09/174101.htm.
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has signed with an African country in nearly ten years. It consists of thirty-seven articles
and four annexures.12 Key issues addressed include: National Treatment (Article 3),
Most-Favored Nation Treatment (Article 4), Minimum Standard of Treatment (Article 5),
Expropriation and Compensation (Article 6), Performance requirements (Article 8), and
Investor-State Arbitration (Articles 23-34). On December 2, 2011, U.S. Trade Representative Ron Kirk and Rwandan Minister of Trade and Industry Franqois Kanimba ex13
changed treaty instruments of ratification.
C.

THE EUROPEAN FREE TRADE ASSOCIATION-HONG KONG, CHINA

FTA

On June 21, 2011, member states of the European Free Trade Association
(EFTA)-Iceland, Liechtenstein, Norway, and Switzerland-signed a free trade agreement
(FTA) with Hong Kong, China (EFTA-Hong Kong, China FTA).14 Investment is addressed in Chapter 4 of the agreement.' 5 Chapter 4 applies to "commercial presence in
sectors other than services sector covered by Chapter 3"16 and addresses a host of issues
including National Treatment, 17 Key Personnel,18 and Payments and Transfers. 19 Some
of the standard provisions found in investment agreements are absent. For example, expropriation, most-favored nation, minimum standard of treatment, and performance requirements are not covered in Chapter 4. Unlike many bilateral investment treaties, the
investment provision of the EFTA-Hong Kong, China FTA appears to have been designed to provide safeguards for legitimate government regulatory functions. Consequently, Chapter 4 contains an exception clause, a reservation clause, and a balance of
payment exception. With respect to "exceptions," the agreement stipulates: "The rights
and obligations of the Parties in respect of general exceptions and security exceptions shall
be governed by Article XIV and paragraph 1 of Article XIV bis of the GATS, which are
hereby incorporated into and made part of this Chapter, mutatis mutandis." 20 GATS refers to the General Agreement on Trade in Services of the World Trade Organization
(WITO). 2 1 Article XIV of GATS allows WTO Member States to, inter alia, adopt measures "necessary to protect public morals or to maintain public order" 22 and measures
"necessary to protect human, animal or plant life or health," 23 provided certain conditions
are met.

24

12. See U.S.-Rwanda Treaty, supra note 10.
13. Press Release, Office of the U.S. Trade Representative, United States, Rwanda Ratify Bilateral Investment Treaty (Dec. 2, 2011), http://www.ustr.gov/about-us/press-office/press-releases/201 1/december/
united-states-rwanda-ratify-bilateral-investment.
14. Free Trade Agreement Between the EFTA States and Hong Kong, China, June 21, 2011, available at:
http://www.tid.gov.hk/english/trade-relations/hkefta/files/main text.pdf.
15. Id.art. 4.1(1).
16. Id.
17. Id.art. 4.2.
18. Id. art. 4.5.
19. Id. art. 4.7.
20. Id. art. 4.9.
21. Marrakesh Agreement Establishing the World Trade Organization, Annex l(b), Apr. 15, 1994, 1867
U.N.T.S. 154, availableat: http://www.wto.org/englishldocs-e/legaLe/28-dsu.pdf.
22. Id.art. 14.
23. Id.
24. Id.
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Ill. Developments in the Different Regions
A.

AFRICA (SouTH AFRICA)

1. CompaniesAct Goes into Effect
25
On May 1, 2011, South Africa's Companies Act, act no. 71 of 2008, went into effect.
The new act ushers in a completely new corporate law regime in South Africa. To assist
businesses, the South African Companies and Intellectual Properties Commission (CIPC)
26
released several Guidance Notes and Explanatory Notes. The Companies Act should be
read in conjunction with the Companies Regulation, 2011, which became effective on
May 1, 2011,27 and the Companies Amendment Act, 3 of 2011, which the President

signed on April 19, 2011.28

2. Consumer Protection Act
South Africa's Consumer Protection Act (CPA) went into effect on April 1, 2011.29
The CPA offers an overarching framework for consumer protection in South Africa. The
CPA spells out fundamental consumer rights (Chapter 2), establishes an institutional
framework for the protection of consumer rights and consumer voice (Chapter 3), addresses the roles and responsibilities of national consumer protection institutions (Chapter
5), and addresses enforcement (Chapter 6). The CPA regulates the goods and service
industries. Fundamental consumer rights guaranteed in the CPA include: right of equality
in consumer market; consumer's right to privacy; consumer's right to choose; right to
disclosure and information; right to fair and responsible marketing; right to fair and honest dealing; right to fair, just, and reasonable terms and conditions;30 right to fair value,
good quality, and safety; and supplier's accountability to consumers.
The CPA applies to "every transaction occurring within the Republic" unless exempted.31 The Act does not apply to any transaction in which "the consumer is a juristic
person whose asset value or annual turnover, at the time of the transaction, equals or
32
exceeds the threshold value determined by the Minister." On April 1, 2011, the Minister of Trade and Industry set the monetary threshold for the CPA to not apply at two
25. S. Aft. Inst. of Chartered Accountants, Companies Act & Regulations: Latest Information, Dec. 1,
3
2011, https://www.saica.co.za/News/MediaKit/Publications/Comrmuniqu%C3%A9/Communiqu%C
%A930April2009/CompaniesAct7lof2008/tabid/145 2/language/en-ZA/Default.aspx.
26. See Tutorials,Cos. & INTELLECTUAL PROP. COMM'N, http://www.cipc.co.zafrutorials.aspx (last visited
Feb 3. 2012). To date, the CIPC has released about eight Guidance Notes. The Guidance Notes cover issues
such as registration of companies, forms to be completed for registration of companies, and vetting and
registration of prospectuses. See id.
27. Government Notice (GN) R32/2011.
28. Companies Amendment Act 3 of 2011, available at http://www.info.gov.za/view/DownloadFileAction?
id=145779.
29. The Consumer Protection Act 68 of 2008, availableat http://www.info.gov.za/view/DownloadFileAction?id=99961 [hereinafter Consumer Protection Act]; Petronel Smit, Decision to Delay Implementation of Consumer Protection Act Welcomed, ENGINEERING NEWS (Oct. 15, 2010), htp://www.engineeringnews.co.za/
article/effective-dates-of-acts-deferred-to-2011-2010-10-15.
30. Consumer Protection Act, supra note 29, at ch. 2.
31. Id. art. 5(1). Exemptions are addressed in Article 5, subsections (2), (3), and (4). See id.
32. Id. art. 5(2).
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million Rand (about US$241,884.77).33 Additionally, some exemptions have been extended to banks, 34 the pension fund industry, 35 the Collective Investment Scheme industry,36 and the Security Services industry. 37 The CPA should be read in conjunction with
the Consumer Protection Act Regulation published on April 1, 2011,38 and the Enforcement Guidelines released on July 25, 2011.

39

3. Investment-Related Discussion Documents
In February 2011, the National Treasury of South Africa (National Treasury) published,
for public consultation and comments, some investment-related discussion documents.
Two are discussed here.4
On February 23, 2011, the National Treasury released a discussion document entitled
"A Review of Framework for Cross-Border Investment in South Africa" ("A Review of
Framework"). 4 1 A Review of Framework discusses issues relating to acquisition of existing
domestic businesses in South Africa and "makes the case for a more coherent, harmonised
42
and transparent framework to cover all foreign direct investment into South Africa."
43
"A Safer Financial Sector to Serve South Africa Better" ("A Safer Financial Sector")
was released on February 23, 2011, against the backdrop of the global financial crisis and
the perception in South Africa that while the financial sector is vital in any economy, "it
also introduces risks, particularly when it recklessly chases short-term 'artificial' profits."44
In pursuing reform, the document emphasizes four policy objectives: financial stability;
consumer protection and market conduct; expanding access through financial inclusion;
and combating financial crimes. 45 The South African government plans to table several
bills dealing with banking, financial markets, credit rating agencies, and the regulatory
powers of financial supervisors in parliament during 2011.
33. Government Notice (GN) 249/2011. The conversion to U.S. dollars is based on exchange rate of
0.1209 on December 8, 2011. See Currency Center, YAHOO! FINANCE, http://finance.yahoo.com/currencyconverter/#from=ZAR;to=USD;amt=2000000 (select December 8, 2011 from the drop-down calendar).
34. Government Notice (GN) 532/2011, available at http://www.info.gov.za/view/DownloadFile
Action?id=14761 1.
35. Government Notice (GN) 533/2011, available at http://www.info.gov.za/view/DownloadFile
Action?id=147608.
36. Id.
37. Id.
38. See generally Consumer Protection Act, supra note 29.
39. Government Notice (GN) 492/2011, available at http://thomton.co.za/resources/gg34484_-nn492.pdf.
40. PrudentialRegulation of Foreign Exposure for South Africa InstitutionalInvestors was also released by the
South African government but is not discussed in this article. See Prudentialregulation offoreign exposure for
South Africa institutional investors, NAT'L TREASURY OF REPUBLIC OF S. AFR., (Feb. 2011), http://www.treasury.gov.za/documents/national% 20budget/2011/
CREFSA%20Prudential%2ORegulation%20of%20Foreign%20Exposure.pdf (last visited Feb. 2, 2012).
41. A Review Frameworkfor Cross-Border Direct Investment in South Africa, NAT'L TREASURY OF REPUBLIC
OF S. AiR., (Feb. 2011), http://www.treasury.gov.za/documents/national%20budget/2011/A%20review%20
framework%20for%20cross-border%20direct%20investment%20in%20South%20Africa.pdf.
42. Id. at ii.
43. A Safer FinancialSector to Serve South Africa Better, NAT'L TREASURY OF REPUBLIC OF S. AFR. (Feb. 23,
"2011), http://www.treasury.gov.za/documents/national%20budget/2011/A%20safer%20financial/%20sector
%20to%20serve%2OSouth%20Africa%20better.pdf.
44. Id. at Foreword.
45. Id. at 4.
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ASIA (INDIA)

On September 30, 2011, the Ministry of Government and Industry of India released the
fourth edition of Consolidated Foreign Direct Investment (FDI) Policy (Circular 2 of
2011).46 Circular 2 of 2011 went into effect on October 1, 2011, and replaces Circular 1
of 2011, which took effect on April 1, 2011.47 The Consolidated FDI Policy is intended
to serve as a single reference point for investors and regulators in India. When the first
edition was released in April 2010, the government indicated that it would be updated
48
every six months; to date, four editions have been circulated.
Circular 2 of 2011 consists of seven chapters and ten annexures. 49 The chapters cover
core issues such as Intent and Objective (Chapter 1), General Conditions of Foreign Direct Investment (Chapter 3), Foreign Investment Promotion Board (Chapter 5), Sector
Specific Conditions on Foreign Direct Investment (Chapter 6), and Remittance, Reporting and Violation (Chapter 7).
Some significant changes were introduced in Circular 2 of 2011. For example, FDI in
construction development activities in the education sector and in respect of old-age
homes is now exempt from the general conditions imposed on FDI in the construction
development sector in general. These general conditions include minimum area and
built-up area requirements, minimum capitalization requirements, and investment lock-in
period. Furthermore, subject to certain conditions, apiculture (the breeding of bees) is
°
now included under the agricultural activities permitted for FDI.s
C.

EUROPE

1. European Union
On April 6, 2011, the European Union Parliament adopted a "Resolution on the
[Fluture European International Investment Policy."5 This builds on a related document
that the EU Commission adopted in 2010, "Towards a [Clomprehensive European
[I]nternational [I]nvestment [P]olicy,"5 2 that explored how the Union may develop an in-

ternational investment policy that increases EU competitiveness pursuant to the Treaty on
the Functioning of the European Union (TFEU). On December 1, 2009, TFEU entered
into force and the economic purview of the EU grew to include international trade and
46. Ministry of Trade and Industry, Consolidated FDI Policy, Government of India, D/o IPP F. No. 5(19)/
2011-FC-I, Sept. 30, 2011, availableat http://dipp.nic.in/English/Policies/FDI-Circular_02-201 1.pdf [hereinafter Circular No. 2].
47. Ministry of Trade and Industry, Consolidated FDI Policy, Government of India, D/o IPP F. No. 5(1)1
2011-FC, Mar. 31,2011, available at http://dipp.nic.in/English/PoliciesPolicy.aspx.
48. Circular I of 2010 was issued on Mar. 30, 2010, and Circular 2 of 2010 was issued on Sept. 30, 2010.
49. See Circular No. 2, supra note 46, at 41.
50. Id.
51. Resolution of 6 April 2011 on the Future European International Investment Policy, EUR. PARL.Doc.
2010/2203(INI) (2011), availableat http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7TA-2011-0141&language=EN.
52. Communicationfrom the Commission to the Council, the European Parliament, see generally European Economic and Social Committee and the Committee of the Regions Towards a Comprehensive European International
Investment Policy, COM (2010) 343 final (July 7, 2010), available at http://trade.ec.europa.eu/doclib/docs/
201 1/may/tradoc_147884.pdf (last visited Dec. 1, 2011).
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foreign direct investment.53 This addition has the potential to "replace the disparate efforts of the 27 member states" 54 but will require significant effort to clarify the relationship between new EU Directives and "more than 1200 existing bilateral investment
55
treaties (BITs)" currently in force in the member states.
At present, the extent of EU control over FDI is unclear. While TFEU Articles 206
and 207 seem to indicate exclusive control, a realistic look reveals a more complicated
situation.5 6 Not only does the TFEU lack a definition of FDI, but the EU would be
ineligible for ICSID procedures because it is not state.5 7 Furthermore, would the EU be
able to collect damages from its member states to satisfy judgments against it?58 Nevertheless, the EU Commission is moving forward in its new role of governing international
investment agreements and negotiating free trade agreements.5 9 In fact, there is already
some jurisprudence in the European Court of Justice (ECJ) establishing EU superiority
when member-state BITs conflict with EU rules.60 On the other hand, the ECJ issued a
decision in March 2011 that weighs in on the conflict between EU directives and BITs.61
In the opinion, Advocate General Jaaskinen held that Slovakia was not liable for a breach
of EU Directive 2003/54/EC because TFEU Article 351(1) recognizes the validity of preexisting agreements entered into before the date of state accession into the EU.62 According to the opinion, "if Slovakia has obligations towards Switzerland pursuant to the
[Slovakia-Switzerland BIT] ...which cannot be fulfilled if Slovakia applies Directive
2003/5.4 as interpreted by the Court... then Slovakia has a defence under Article [351 of
63
TFEU.]"
The EU Commission has publicly issued a roadmap regarding its plans for "new negotiating directive(s) regarding investment." 64 In the roadmap, the EU Commission states
that the main problems the overarching investment regulations will remedy are uneven
treaty activities among member states and inconsistent investment protections within
agreements. 65 To achieve uniformity, the roadmap states that "Member States would not
be able to negotiate and conclude comprehensive investment agreements covering all in66
vestment issues" with the exception of a case-by-case authorization by the Commission.
53. See Consolidated Version of the Treaty on the Functioning of the European Union art. 206-07, Sept. 5,
2008, 2008 O.J. (C 115) 139-41 [hereinafter TFEU], which cover the Common Commercial Policy.
54. Armand de Mestral, Is a Model EU BIT Possible - Or Even Desirable?,COLUMBIA FDI PERSP. 21(2010).
55. Marc Maes, European Parliament Calls for Reform of European Investment Policy, But EU Member States
Insist on theStatus Quo, ININTSTMENTr TRtEATY NEWS, July 2011, at 12, available at http://www.iisd.org/flippage/iisditn.july_20 11 en/index.html#/l 2/zoomed.
56. De Mestral, supra note 54.
57. Id.
58. Id.
59. Maes, supra note 55.
60. Ramon Torrent, The ContradictoryOverlappingofNational, EU,Bilateral, and MultilateralRules on Foreign
Direct Investment: Who Is Guilty
of Sucb a Mess?, 14 FORDHAM INTF'L L.J.1377, 1393 (2011).
61. Case C-264/09, European Comm'n v. Republic of Slovakia (Mar. 15, 2011), available at http://eurlex.europa.eu/LexUriServ/ LexUriServ.do?uricFLEX:62009CC0264:EN:NOT.
1'62. Id. 77.
1 63. Id.
64. Recommendationsfrorn theCommission for New Negotiating Directive(s) Regarding Investment for Countries
Identified in theCommission Communication, EuROPEAN COMM'N (Nov. 22, 2011), http://ec.europa.eu/govemance/impact/planned.ia/docs/20l 1 trade_002_recommregardingjinvestmenten.pdf.
65. Id.
66. Id.
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The Commission argues that this initiative will significantly simplify investment by replacing the "complex network of agreements" and "reduce an administrative burden Euro67
pean investors experience[.]"
Overall, the EU Commission continues to press forward in establishing exclusive control over international investment between EU member states and third-party countries.
The ECJ seems ready to enforce EU Directives, with a waiver for BITs that meet Article
351 TFEU standards..
2. Denmark
In September 2011, national parliamentary elections resulted in a change of government from a center-right coalition to a center-left one. Despite the slight move to the
left, the new government has recognized the value of foreign direct investment in Denmark, and has created a new Ministry of Trade and Investment. At an AmCham Denmark
Foreign Investor Summit, the new agency's minister, Pia Olsen Dyhr pledged the new
"government's commitment to increase foreign trade and investment." 68 That summit
highlighted a report from the Copenhagen Business School that showed that foreign companies in Denmark increased the Danish GDP by 50 billion Danish Kroner (about
US$8,968,127.28).69 Although only 1.2% of all private companies in Denmark are foreign owned, they account for 18% of the total number of employees in the private sector,
21.5% of value added to the Danish economy and 27% of Danish exports. 70 Thus, FDI in
Denmark benefits the Danish economy.
The biggest hurdle to Denmark attracting foreign-owned companies is the high cost of
doing business in Denmark (labor costs and taxes). 71 The new Ministry of Trade and
Investment as a step to give the conditions for higher growth and creating more jobs will
establish a productivity commission, provide higher education, prioritize R&D, and try to
reduce administrative red tape for foreign companies and foreign workers.
AmCham Denmark has urged the Danish government to develop a national strategy to
increase productivity, attract talented foreign workers, and improve competitiveness. To
increase FDI in Denmark, it has recommended the Danish government ensure stability,
consistency, and predictability in its corporate tax legislation.
3. Finland
Foreign investment in Finland is subject to few restrictions, and Finland is keen to
promote itself as an attractive place for direct foreign investment. Apart from the preclosing clearance to be obtained from the Finnish Competition Authority or the European
67. Id.
68. Comments made at AmCham Denmark 5th Annual Foreign Investor Summit, Nov., 1, 2011, Copenhagen, Denmark.
69. Based on exchange rate of 0.1794 on Dec. 8, 2011. See Currency Center, YA-oo! FINANCE, http://
finance.yahoo.com/currency-converter/?u#from=DKKmto=USD;amt=50000000.00.
70. Torben Pedersen & Jan Rose Skaksen, MultinationalEnterprises in Denmark: Valued Added, Investments
and Jobs, COPENRAGEN Bus. ScHi. (Sept. 28, 2011), http://amcham.dk/files/editor/FinalCBS-Report_-28_
Sept.pdf.
71. Panel discussion during the AmCham Denmark 5th Annual Foreign Investor Summit, Nov. 1, 2011,
Copenhagen, Denmark.
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Commission, if applicable criteria for filing are met 72 and for acquisitions of companies in
certain specific regulated industries such as banking, 73 there are currently no approval
requirements for acquisition of Finnish companies by foreigners, except for the review of
certain acquisitions, discussed below. Moreover, there is no review of greenfield investments by foreign investors. As an exception to the absence of governmental review of
foreign investments, certain acquisitions of existing companies must be notified to the
Finnish government pursuant to the current Finnish Act on the Monitoring of Foreigners'
Corporate Acquisitions (the Act). 74 The current Act, which has been in force since 1993,
requires that acquisitions involving companies that have more than one thousand employees, have a turnover or balance-sheet total in excess of approximately EUR 170 million,
produce defense material, 75 or produce ancillary services or products vital for military
defense (e.g., maintenance, research, development or spare parts) must be notified to the
Finnish Ministry of Employment and the Economy (formerly to the Ministry of Trade
and Industry) or to the Ministry of Defense.
On September 30, 2011, the Finnish government submitted to parliament a bill76 to
revise the Act (the Bill). The revised Act is intended to come into force as soon as possible. 77 According to the Bill, the revised Act promotes a positive attitude towards foreign
ownership in Finnish businesses. 78 Only businesses that are in defense or related to the
vital functions of society are subject to monitoring. With the exception of companies
operating in the defense sector, the revised Act does not further specify which companies
79
are subject to additional monitoring.
Under the revised Act, the Ministry of Employment and the Economy must be notified
of all acquisitions where a foreign person or entity (i.e., a non-EU/EFTA citizen or an
entity domiciled outside of the EU/EFTA area) gains at least ten percent of the voting
rights or similar defacto influence in a defense sector undertaking (i.e., an undertaking that
produces defense material, dual-use products, or other products or services important for
military defense).,s Notifying foreign acquisitions of influence in non-defense sector un72. See kilpailulaki [Competition Act], Act No. 948/2011 (Fin.), Chapter 4 (setting out the criteria for
transactions that must be filed to the Finnish Competition Authority for clearance, and making reference to
the applicable European Council Regulation No. 139/2004 setting out, in turn, the criteria for transactions
that must be filed to the European Commission for clearance). Unless otherwise stated, all translations of
Finnish legislation are the authors' own.
73. See laki luottolaitostirninnasta[Act on Credit Institution Activity], Act No. 121/2007 (Fin.), § 42 (requires, among other things, that acquisitions of shares exceeding ten percent of the share capital of a credit
institution, and successive acquisitions whereby ownership would exceed twenty, thirty, or fifty percent of the
share capital, are subject to prior notice to the Financial Supervision Agency, which may, in certain situations,
prohibit such acquisitions).
74. Laki ulkomaalaisten yritysostojen seurannasta [Act on Monitoring Foreigners' Corporate Acquisitions in
Finland], Act No. 1612/1992 (Fin.), available at http://www.finlex.fi/en/laki/kaannokser1992/en19921612.
pdf (unofficial English translation by the former Ministry of Trade and Industry).
75. See asenuspuolustnstaruikkeidenmaastaviennifstdakauttakujetuksesta [Decree on the Export and Transit of
Defense Material], Decree No. 108/1997 (Fin.), available at http://www.finlex.fi/en/laki/kaannokset/1997/
en19970108.
76. Hallituksenesitys eduskunnalle laiksi ulkomaalaistenyritysostjenseurannasta[Act on the Monitoring of Foreigners' Corporate Acquisitions in Finland] Government Bill No. 42/2011 (Fin.) (issued Sep. 30, 2011).
77. Id. at 1.
78. Id.
79. Id.
80. Revised Act, § 2 (for definitions); § 4 (for the obligation to notify defense sector acquisitions).
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dertakings is voluntary.8' But the Ministry may, also at its own initiative, investigate any
82
foreign acquisition that falls within the scope of the Act. The Ministry must approve all
acquisitions that do not jeopardize important national interests.8 3 If the Ministry does not
approve an acquisition, it must refer the matter to the Council of State, which may prohibit the acquisition only if this is necessary in order to safeguard national defense or
84
public order and safety.
The revised Act will eliminate the current filing thresholds, whereby all acquisitions of
Finnish companies with more than one thousand employees or a turnover or balance sheet
total in excess of approximately EUR 170 million has to be filed for approval.85 The Bill
has substituted the turnover criteria with a new requirement that gives the government
the right to review a transaction in a non-defense industry if it involves vital national
interests.8 6 As such, it can be expected that the Bill would be applied only rarely to nondefense sector acquisitions. In conclusion, the Finnish regime for control of foreign acquisitions will not affect the majority of acquisitions, as it reflects the Finnish government
policy of encouraging direct foreign investment.
4. Turkey
On February 15, 2011, Turkey adopted a new media law: "Law on the Establishment of
Radio and Television Enterprises and Their Media Services." 87 The law went into effect
March 3, 2011, and replaces Law No. 3984 on the Establishment of Radio and Television
Enterprises and their Broadcasts of April 13, 1994. Some of the purposes of the new law
88
are "to regulate and supervise radio, television and on demand media services" and "to
determine the procedures and rules in relation to the administrative, financial and technical structures and obligations of media service providers[.]" 8 9 The new law "deals with
matters relating to radio, television and on demand media services under the jurisdiction
of the State of the Republic of Turkey, transmitted by any and all techniques, procedures,
90
and means and through electromagnetic waves or other means under any denotation."
The law establishes the Radio and Television Supreme Council "as an ...autonomous,
impartial public legal entity ...to regulate and supervise the radio and television and on
demand media services." 91 The duties and powers of the Council are detailed in Article
37 and include "[s]upervising and controlling the broadcasts of media service providers
92
based in the Republic of Turkey[.]"
81. Id. § 5.
82. Id. § 4.2 (for defense sector acquisitions); § 5.2 (for non-defense sector acquisitions).
83. Id. § 4.3 (for defense sector acquisitions); § 5.3 (for non-defense sector acquisitions).
84. Id. § 7.
1
85. See current Act, § 3 (for the definition of a monitored entity); §5 (for the obligation to notify).
86. Cf.current Act, § 3 and revised Act, § 5.
87. Law on the Establishment of Radio and Television Enterprises and Their Media Services, Law No.
6112 (Feb. 15, 2011), available at http://www.wipo.int/wipolex/en/details.jsp?id=10735 (Turkish and English
versions of the law are available on the web site of the World Intellectual Property Organization).
88. Id. art. 1.
89. Id.
90. Id. art. 2.
91. Id. art. 34.
92. Id. art. 37(1)(e).
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1. Canada
On May 25, 2011, Canada's Federal Court of Appeal upheld the constitutionality of the
enforcement provisions of the Investment Canada Act (ICA).93 The ICA is Canada's principal legislation governing the review of acquisitions of Canadian businesses by nonCanadians. 94 The challenge to the ICA was brought by U.S. Steel, which is being sued by
the Canadian government for the alleged breach of undertakings it provided in 2007 to
obtain government approval for the acquisition of Stelco, a steel manufacturer based in
Hamilton, Ontario.9 5 As part of its defense to the Canadian government proceedings,
U.S. Steel claimed that the ICA's enforcement process violates the rights to be presumed
innocent and to have a fair hearing guaranteed under the Canadian constitution. 96 The
Federal Court of Appeal upheld a lower court's denial of U.S. Steel's application.97 The
Federal Court of Appeal agreed that the constitutional rights in question do not apply to
the ICA's enforcement process because the ICA is not a penal statute and these rights are
limited to penal proceedings. 9 8 The Court rejected U.S. Steel's argument that the monetary penalties provided for under the ICA make the legislation penal in nature. The Court
held that the purpose of the ICA's enforcement process, including that of monetary penalties, is to prevent breaches of undertakings (i.e., general deterrence) rather than to punish
wrongdoers. 99 Leave to appeal to the Supreme Court of Canada was denied on November 24, 2011, which cleared the way for the Canadian government's case against U.S. Steel
to proceed on the merits. 0 0 Rather than proceeding with the case, on December 12,
2011, the Canadian government announced that it had discontinued its application for an
order requiring U.S. Steel to abide by its 2007 undertakings, in exchange for U.S. Steel's
commitment to what the government described as "significant new and enhanced undertakings" in respect of its Canadian business. The new undertakings included commitments to continue U.S. Steel's Canadian production for a set period and to make capital
investments in addition to those already agreed upon in 2007.101
In another major ruling, the Federal Court of Appeal upheld the right of the Canadian
government (specifically the Federal Cabinet or Governor-In-Council) to overrule Canada's telecom regulator and permit a new entrant (known as Globalive) to provide wireless mobile services in Canada.1° 2 The key substantive issue in this case was whether
Globalive was sufficiently "Canadian" to be entitled to operate in Canada.103 Canadian
legislation prohibits telecom companies from operating in Canada unless they are "con93. U.S. Steel Corp. v. Canada, [20111 F.C.A. 176 (Can.) [hereinafter U.S. Steel].
94. Investment Canada Act, R.S.C. ch. 28, § 2 (1985) (lst Supp.) (Can.).
95. U.S. Steel at 5-10.
96. Id.at 3.
97. Id.at 88.
98. Id.at 81.
99. Id.at 77-78.
100. Leave was refused on November 24, 2011.
101. See Press Release, Industry Canada, Industry Minister Paradis Reaches an Out-of-Court Settlement in
the U. S. Steel Litigation (Dec. 12, 2011), http://www.ic.gc.ca/eic/site/icl.nsf/eng/07011.html.
102. Public Mobile, Inc. v. Canada, [2011] F.C. 194 (Can.).
103. Id.at 1.
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trolled-in-fact" by Canadians. 1°4 The telecom regulator denied Globalive's approval to
operate based on its assessment that Globalive was not "controlled-in-fact" by Canadians
(the principal investor was from Egypt).'0 5 The Canadian government, which wants to
encourage competition in the Canadian mobile sector, overruled the regulator and said
that Globalive could offer services in Canada. This decision was overturned by the Federal Court's Trial Division, but was then upheld on appeal by the Federal Court of Appeal.
In particular, the Federal Court of Appeal held that it was appropriate for the government
to take into account policy considerations in making its decision, namely the objective of
106
securing a more competitive wireless market in Canada.
Underlying the Globalive decision is a broader policy debate in Canada over whether
foreign investment restrictions, including those affecting the telecom sector, should be
liberalized or eliminated altogether. The Canadian government is on record favoring the
liberalization of Canada's foreign investment rules but has also warned that it07is not prepared to tolerate job losses or the loss of Canadian control of the economy'
2.

United States

In November 2008, the Committee on Foreign Investment in the United States
(CFIUS) published new regulations for reviewing foreign investment in the United
States. 108 The new regulations came after a two-year debate about the nature and extent
of control that U.S. authorities should have over certain foreign investment transactions.
The event that precipitated this two-year debate was the Dubai Port World (DP World)
case of 2005, in which a UAE company indirectly acquired the operating rights to six U.S.
10 9
The new reguports, triggering a widespread political outcry within the United States.
Act of 2007
Security
and
National
Investment
Foreign
the
lations were issued under
(FINSA), Public Law No. 110-049, passed in response to the DP World transaction to
augment the provisions under section 721 of the Defense Production Act of 1950, 5
U.S.C. App. section 2170, commonly referred to as the "Exon-Florio Amendment," and
authorizing the president to suspend or prohibit foreign persons from acquiring control
over a U.S. business if such acquisition would impair the "national security" of the United
States.
Three years on, statistics on CFIUS-reviewed transactions indicate that the foreign direct investment environment in the United States has stabilized, and the review process
under the new regulations did not turn, as feared, into a political tool to stifle foreign
104. Id. at 2.
105. Id. at 14.
106. Id. at 45-46.
107. Andrew Mayeda, Canada Must Preserve Jobs in Foreign Takeovers, Harper Says, Bus. WK. (Sept. 21,
2011), http://www.businessweek.com/news/2011-09-21/canada-must-preserve-jobs-in-foreign-takeoversharper-says.html.
108. Regulations Pertaining to Mergers, Acquisitions, and Takeovers by Foreign Persons, 73 Fed. Reg.
70701 (Nov. 21, 2008) (to be codified at 31 C.F.R. pt. 800).
109. G. Christopher Griner, Farhad Jalinous & Christopher R. Brewster, CFIUS Report Shows ForeignInvestment Remains Strong in U.S. National Security Sector, LEXOLOGY (Jan. 13, 2012), http://www.lexology.com/
library/detail.aspx?g=5e3d9696-fb54-468f-844c-29eOd8a825ad.
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investment in the United States.' 10 Happily for the U.S. economy, the U.S. investment
environment remains one of the most open in the world.
A comparison of CFIUS review statistics just before and immediately after FINSA and
the new CFIUS regulations confirm the proposition that the U.S. Government continues
to support an open investment environment: in 2005, CF1US reviewed only sixty-four
transactions during the normal thirty-day review process, escalating only one to a fortyfive-day follow-up investigation, and approving all notified acquisitions.I'I The following
three years witnessed a spike in the number of reviewed transactions: 111 reviews in 2006,
138 reviews in 2007, and 155 reviews in 2008.112 This increased number of notified transactions coincides with the political debate following DP World and pending the introduction of FINSA and the new CFIUS regulations in 2007 and 2008, respectively. The
increase was largely driven by the uncertainty the DP World case fomented and anxiety
over the potential restrictions that would come in new law and regulations.
In contrast, statistics from the last three years indicate that the number of reported
transactions has returned to 2005-06 levels: sixty-five reviews in 2009, ninety-three reviews in 2010, and a similar or slightly larger number in 2011.113 But, while the number
of review cases has come down, we have seen a marked increase in the number of transactions being escalated to a follow-up forty-five-day investigation: from six in 2007 to
twenty-three in 2008, twenty-five in 2009, and thirty-five in 2010."1 We believe that a
critical reason for this increase is not a cooling of interest in foreign investment, but rather
because successful completion of the new CFIUS review process provides a safe harbor
against future government action. i 5 As a result, the reviewing agencies are feeling increased pressure to take the time to thoroughly review a transaction and have it vetted at
the highest levels within the agencies to avoid a political backlash.
A number of factors help to explain the return to 2005-06 levels. One might be the
overall global slowdown in corporate mergers and acquisitions activity. Although the
number of deals may be down, the overall level of foreign direct investment in the United
States has remained stable and increasing. 16 Another factor is that the new regulations
more clearly separate private equity investment transactions as not of concern under the
review process. The new CFIUS regulations specifically find that a private equity fund
structured as a limited partnership would not be considered "under foreign control" if the
general partner of the fund is a U.S. person and has the sole authority to determine,
direct, and decide important matters affecting the fund."17 Again, it is difficult to pin an
110. After Dubai Ports World-Rethinking M&A Strategies in a New Security Context, AVASCENT.COM (June
2006), http://www.avascent.com/publications/V/06-06-Ol/After_DubaiPorts-World-RethinkingM-A-A.
Strategiesin a New-Security-Context.aspx.
111. 2008 COMIVTTEE ON FOREIGN INVESTMENT IN THE U.S. ANN. R,'r. 3, table B-1.
112. 2009 COMMrrEE ON FOREIGN INVESTMENT IN THE U.S. ANN. RPT. 3, table B-1.

113. 2010 COMMITTEE ON FOREIGN INVESTMENT IN TIE U.S. ANN. Rpr. 3, table B-I (as of late September 2011, 82 transactions were notified for review to CFIUS (based on informal exchanges with CFIUS).
114. Id.
115. See 31 C.F.R. § 800.601 (2010).
116. According to the Bureau of Economic Analysis, Foreign Direct Investment ("FDI"), in millions of
dollars, is reported as follows: 2006 - 1,840,463; 2007 - 1,993,156; 2008 - 2,046,662; 2009 - 2,114,501; 2010 2,342,829, demonstrating a steady increase. BuREAu OF ECONOMIC ANALtYSIS, 91 SURVEY OF CURRENT

BusINEss 9 (Sept. 2011), available at http://bea.gov/scb/toc/091 icont.htm.
117. See 31 C.F.R. § 800.204, Example 8.
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entire trend on one factor, but we appear to see an increase in the number of investments
in sectors critical to U.S. national security being structured as acquisitions by private equity funds.
Nevertheless, it is generally accepted within the industry that the statistics of the last
few years support the conclusion that FINSA and the new CFIUS regulations of 2008
achieved their intended goals to introduce more transparency into the review process,
establish guidance for investors, maintain the United States' long-standing position of
support for an open investment policy, limit reviews to issues of national security, and not
use the review process as a means of general interference into market mechanisms.

E.

SouTH

AMERICA (ARGENTINA)

In December 2001, Argentina enacted diverse emergency regulations, including the reinstatement of foreign exchange controls, a freeze on bank deposits, the suspension of
payments on some of its public debt, the ending of the convertibility of the Peso (P) to the
U.S. Dollar (USD) at the rate of USD $1 to P $1, and the mandatory repatriation of most
export proceeds.'1s But there were certain regulations that provided for certain exemptions to these general obligations. Among these exceptions, mining companies and companies that produce crude oil and their derivatives such as natural gas and liquid
petroleum gas were not required to repatriate the foreign currency proceeds of their exports, or, in some cases, they were only requested to repatriate part of them.1 19
On October 26, 2011, the Argentinian Government enacted Decree 1722/11 that eliminated those exemptions. 120 Hydrocarbon and mining companies must now repatriate to
Argentina all of their export proceeds. Also, on October 2 7, 2011, the Insurance Superintend of Argentina enacted Resolution No. 36,162/11, which mandates that insurance
companies are now required to repatriate their foreign investment holdings within fifty
days to Argentina. 121 This means that insurers are no longer able to allocate a portion of
their investments to high-quality foreign instruments. The changes aim at simultaneously
increasing the supply and reducing the demand for dollars within the country.

118. Law No. 25,561, Jan. 6, 2002 B.O., available at http://infoleg.gov.ar/infoleglntemet/anexos/700000
74999/71477/norma.htm.
119. Decree No. 530, Mar. 28, 1991, B.O., available at http://wp.cedha.net/wp-content/uploads/2011/10/
decreto-530-91.pdf; Decree No. 753, June 17, 2004, B.O., available at http://wp.cedha.net/wp-content/
uploads/2011/10/decreto-753-2004.pdf.
120. Presidential Decree No. 1722, Oct. 25, 2011, B.O., available at http://wp.cedha.net/wp-content/
uploads/2011/ 1/Texto-Decreto- 1722.pdf.
121. Res. No. 36,162, Oct. 26, 2011, B.O., available at http://infoleg.gov.ar/infoleglntemet/anexos/185000189999/188813/norma.htm. 189999/188813/norma.htm.
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